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The  Proposed  Amendments  to 
the  National  Constitution. 


An  Address  to  the  Lawyers'  Club  of 
Buffalo,  March  SO,  1918,  by  Walter 
George  Smith,  Esq. 

A  lawyer  is  always  at  home  among 
lawyers.  When  we  meet  on  the  com- 
mon ground  of  fraternal  good  fellow- 
ship, the  distinctions  which  must 
necessarily  obtain  in  the  performance 
of  professional  duty  fall  away.  We 
are  knit  in  the  bonds  of  a  common  edu- 
cation and  a  common  aspiration. 
When  we  turn  from  the  knightly  con- 
tests of  the  forum,  the  partisanship 
engendered  by  devotion  to  a  client's 
cause  gives  way  to  a  delightful  com- 
radeship. We  recognize  the  democracy 
of  our  profession,  a  democracy  which 
holds  out  its  amplest  rewards,  its 
noblest  distinctions  to  all  who  are 
willing  and  able  to  bear  the  burden 
necessary  to  attain  them. 

I  am  honored  by  the  invitation  to  be 
your  guest  this  evening.  I  know  some- 
thing of  the  distinguished  men  of  your 
Bar  in  the  past  who  have  given  it 
eminence,  who  have  gone  themselves 
to  the  highest  rank  in  public  service. 
I  doubt  not  that  you,  their  successors, 
maintain  and  will  hand  on  the  tradi- 
tion of  private  and  public  service,  of 
learning  and  patriotism,  to  those  who 
follow  you. 

For  the  brief  time  during  which  it 
will  be  my  privilege  to  preside  over 
the  American  Bar  Association,  it  will 
be  a  duty  as  well  as  a  pleasure  to  take 
such  opportunities  as  this  evening 
affords,  to  bear  a  message  of  good-will 
from  those  to  whom  has  been  en- 
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trusted  the  administration  of  its 
affairs  to  its  membership  at  large.  It 
is  forty-one  years  since  this,  the 
only  national  association  of  American 
lawyers,  was  formed.  Save  during 
the  brief  interval  of  the  Spanish  war, 
until  this  year  our  country  has  been 
at  peace.  The  problems  with  which 
we  have  had  to  deal  have  been 
brought  about  by  the  very  excess  of 
our  prosperity.  We  have  witnessed 
the  expansion  of  our  sovereignty  from 
the  Continent  of  its  nativity  to  the 
Islands  of  the  West  Indies  and  the 
Orient.  The  Panama  Canal  has  been 
completed,  the  affairs  of  Alaska  regu- 
lated, the  Hawaiian  kingdom  absorbed. 
Before  the  fateful  summer  of  1914  we 
had  already  asserted  our  rightful  in- 
fluence in  the  family  of  nations,  and  it 
was  respected  because  we  had  not 
abused  ou.r  power.  In  our  domestic 
affairs  we  had  grappled  firmly  with 
dishonesty  in  the  larger  realms  of 
finance,  and  we  are  working  out  a 
theory  of  public  service  corporations 
which  it  may  be  believed  will  eventu- 
ally solve  the  problems  of  commerce 
and  transportation.  Any  one  who  will 
delve  into  the  mine  of  wealth  con- 
tained in  the  reports  of  the  American 
Bar  Association  may  follow  the  devel- 
opments of  professional  thought  upon 
the  great  questions  presented  year  by 
year  as  our  civilization  became  more 
complex  and  our  vast  natural  re- 
sources were  exploited  by  scientific 
discovery  with  increasing  acceleration. 

It  will  be  a  marvel  to  the  future  his- 
torian that  our  national  Constitution 
and  its  amendments,  drawn  with  no 
thought  of  the  full  possibilities  of 
their  scope,  have  proved  sufficiently 
elastic  to  maintain  its  ascendency.  It 
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is  a  commonplace  that  the  civilization 
of  our  time,  in  its  economic  relations, 
differs  more  from  that  which  obtained 
in  1789  than  did  that  of  1789  differ 
from  the  civilization  of  the  empire  of 
Rome.  Our  charter  of  government, 
framed  by  the  gifted  men  who  assem- 
bled in  Philadelphia  to  devise  some 
means  to  overcome  the  intolerable  con- 
ditions of  trade  and  commerce  which 
followed  the  War  of  Independence,  has 
served  in  the  main  to  carry  us  through 
all  the  vicissitudes  of  the  relations  of 
the  states  to  the  National  Government 
arising  out  of  the  slavery  and  tariff 
questions  through  the  terrific  trial  of 
the  Civil  War,  and,  though  strained 
and  amended,  through  the  still  heavier 
trials  of  reconstruction  and  imperial 
expansion.  Is  it,  then,  unreasonable 
to  look  with  reverence  upon  this  our 
national  political  charter?  Is  it  out 
of  place  at  this  time  of  confusion  and 
doubt — when  nerve-racked  and  timid 
men,  who  have  had  their  moral  fibre 
weakened  by  an  over-prosperous  life, 
cry  out  that  our  constitutional  system 
is  a  failure;  that  local  self-govern- 
ment is  no  longer  possible;  and  stand 
ready  to  surrender  all  constitutional 
guarantees  that  our  ancient  system 
may  be  changed  into  a  vast  bureau- 
cracy— to  remind  them  of  what  has 
been  accomplished  under  constitu- 
tional democratic  government  in  the 
past  in  the  hope  that  sudden  change 
may  be  averted? 

We  are  in  the  midst  of  a  war  un- 
precedented in  the  extent  of  its  field  of 
operations,  in  the  weapons  of  the  ad- 
versaries, in  its  terrific  carnage. 
Never  has  any  nation  since  the  first 
dawn  of  history  so  frankly  declared 
itself  ungoverned  by  any  law,  human 
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or  divine,  as  has  the  German  aggres- 
sor; never  since  the  benign  religion 
of  Christ  has  been  preached  has  so 
great  a  series  of  atrocities  been  per- 
petrated in  the  conduct  of  any  war. 
It  would  be  well  nigh  criminal  for  any 
liberty-loving  man,  with  the  slightest 
appreciation  of  the  danger  to  all  that 
makes  life  worth  living  to  minimize 
the  importance  of  overcoming  our 
Satanic  enemy.  As  a  people  we  have 
been  strangely  slow  in  realizing  this 
truth,  but  every  day  is  bringing  it 
home  even  to  the  dullest  understand- 
ing. We  cannot  make  peace  with  an 
enemy- who  will  be  bound  by  no  treaty, 
whose  oath  is  but  blasphemy,  whose 
God  is  might,  who  openly  derides  the 
teachings  of  the  Founder  of  our  re- 
ligion, whose  murderous  sword  spares 
neither  age  nor  sex;  who,  when  he 
permits  the  wretched  captive  to  live, 
reduces  him  to  slavery.  There  can  be 
no  stable  peace  until  the  exponents  of 
such  diabolism  are  taught  submission 
to  right  by  the  force  they  have  evoked. 

It  is  well,  therefore,  that  at  last  our 
people  are  aroused.  It  is  well  we  are 
giving  of  our  wealth  and  our  young 
men  are  on  the  battlefield  or  in  the 
training  camp;  that  our  material  re- 
sources are  being  conserved  that  they 
may  be  shared  with  the  allied  nations 
who  have  so  long  waged  their  splendid 
fight  in  our  behalf  as  well  as  their 
own.  It  is  especially  to  the  credit  of 
our  profession  that  through  the 
agency  of  the  American  Bar  Associa- 
tion and  otherwise  its  service  is  so 
freely  tendered  to  the  national  admin- 
istration, while  its  influence  is  every- 
where exerted  to  bring  home  to  the 
masses  a  realizing  sense  of  what  is  at 
stake.     We  all   look  forward  with 
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steadfast  faith  to  the  time  of  victory, 
with  a  hopeful  confidence  that  the 
problems  brought  about  by  changed 
conditions  may  be  solved  with  justice 
to  every  interest  involved.  There  will 
be  time  enough  then  to  deal  with  the 
theories  of  reconstructing  society  with 
which  the  air  is  filled.  But,  unfor- 
tunately, there  is  an  impatient  spirit 
abroad.  There  are  those  who  think 
this,  the  very  time  of  anxiety  and  un- 
rest, the  opportunity  for  carrying 
amendments  to  the  Constitution  which, 
however  laudable  their  purpose,  are 
too  far-reaching  to  be  dealt  with  by 
emotion.  Woman  suffrage  has  worked 
well,  in  the  estimation  of  many  com- 
petent judges,  in  certain  of  the  west- 
ern states;  therefore,  they  are  justi- 
fied in  urging  it  upon  other  communi- 
ties. But  conditions  differ  widely,  and 
there  does  not  seem  to  be  any  exigency 
requiring  that  any  one  of  the  states, 
the  majority  of  whose  citizens  prefer 
not  to  have  it,  shall  be  coerced  by  em- 
bodying the  principle  in  the  National 
Constitution.  If  this  be  so  with 
woman  suffrage,  it  would  seem  to  be 
even  more  strongly  applicable  to  the 
question  of  prohibition.  It  seems 
extraordinary  that  the  popular  mind, 
so  long  almost  indifferent  to  the  un- 
doubted evil  of  intemperance,  should 
permit  itself  to  be  hurried  on  to  use  so 
drastic  a  remedy.  Who  can  say  what 
the  consequences  may  be  of  this  sud- 
den reversal  of  the  whole  genius  of 
our  institutions.  From  the  earliest 
time,  as  we  learn  from  the  Scripture, 
fermented  beverages  have  been  law- 
fully manufactured  and  used.  Is  it 
likely  that  when  this  amendment  is 
made  part  of  the  fundamental  law  of 
the  land,  if  ever  it  be,  that  such  an 
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interference  with  personal  habits  will 
be  accepted  by  the  great  proportion  of 
the  people,  who  look  upon  it  as  un- 
warranted? We  have  had  some  ex- 
perience of  the  futility  of  constitu- 
tional amendment  in  dealing  with 
negro  suffrage.  Is  it  probable  there 
will  be  a  different  outcome  of  such  an 
amendment  as  this?  I  dare  assert 
that  the  proposal  is  obnoxious  to  all 
national  precedent  and  to  the  spirit  of 
the  English  common  law,  upon  which 
our  entire  political  and  social  system 
is  based. 

"It  was  the  peculiar  excellence  of 
the  common  law  of  England,"  writes 
Judge  Cooley  in  his  classic  work  on 
Constitutional  Limitations,  "that  it 
I'ecognized  the  worth  and  sought 
especially  to  protect  the  rights  and 
privileges  of  the  individual  man.  Its 
maxims  were  those  of  a  sturdy  and 
ndependent  race  accustomed  in  an  un- 
usual degree  to  freedom  of  thought 
and  action  and  to  a  share  in  the  ad- 
ministration of  public  affairs;  an 
arbitrary  power  and  uncontrolled 
authority  were  not  recognized  in  its 
principles.  Awe  surrounded  and 
majesty  clothed  the  king,  but  the 
humblest  subject  might  shut  the 
door  of  his  cottage  against  xiim  and 
defend  from  intrusion  that  privacy 
which  was  sacred  as  the  kingly 
prerogatives.  The  system  was  the 
opposite  of  servile;  its  features  im- 
plied boldness  and  independent  self- 
reliance  on  the  part  of  the  people; 
and  if  the  criminal  code  was  harsh,  it 
at  least  escaped  the  inquisitorial 
features  which  were  apparent  in  the 
criminal  procedure  of  other  civilized 
countries,  and  which  have  been  fruit- 
ful of  injustice,  oppression  and  ter- 
ror." 
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I  have  dwelt  upon  this  subject  be- 
cause I  deem  it  typical  of  the  danger 
from  within.  Lawyers,  as  their  very 
name  implies,  are  the  only  element  in 
the  community  who  are  expected  to 
know  the  history  and  philosophy  of 
law  and  legal  institutions.  They 
know  that  law  is  a  growth;  they 
know  the  danger  of  sudden  change. 
On  them  rests  the  duty  of  exercising 
a  conservative  influence  at  times  when 
apprehension  of  danger  excites  the 
emotions.  The  checks  and  balances  of 
the  Constitution  of  the  United  States 
and  of  the  several  states  have  their 
greatest  value  in  that  they  form  a 
safeguard  at  just  such  times  of  dan- 
ger. Well-meaning  theorists,  obsessed 
by  some  aspects  of  truth,  as  in  the 
case  of  the  advocates  of  prohibition, 
carry  their  point  because  of  the  ex- 
cited condition  of  the  public  mind,  and 
afterward,  when  sober  reflection  gives 
opportunity  for  a  revision  or  a  repeal 
of  legislation,  the  harm  is  not  serious. 
If,  however,  the  same  legislation  is  im- 
bedded in  the  Constitution  of  the 
United  States,  the  harm  cannot  be  re- 
paired, or  at  least  the  difficulty  is  so 
great  as  to  make  it  irreparable. 

It  is  gratifying  to  know  that  in  the 
State  of  New  York  it  is  not  probable 
that  the  prohibition  amendment  will 
be  ratified  and  the  State  Bar  Associa- 
tion has  gone  on  record  against  it. 
I  have  seen  no  more  masterly  analysis 
of  the  situation  which  is  likely  to  be 
brought  about  by  its  adoption  than 
that  of  your  venerated  former  Chief 
Judge  Edgar  M.  Cullen.  He  says 
justly: 

"If  the  subject  of  prohibition  were 
to  be  committed  to  the  National  Gov- 
ernment, the  amendment  should  have 
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simply  authorized  Congress  to  legis- 
late on  the  subject  so  that  if  experi- 
ence should  show  that  national  pro- 
hibition was  unwise,  or  could  not  be 
practically  enforced,  it  might  be  re- 
pealed. The  object  of  making  the 
amendment  mandatory  is  not  to  carry 
out  the  will  of  the  people,  but  to  de- 
feat that  will  in  case  the  views  of  the 
people  at  any  time  in  the  future 
should  change.  .  .  . 

"I  do  not  believe  that  it  will  be  prac- 
ticable to  enforce  national  prohibition 
permanently,  though  for  a  time,  under 
the  enthusiasm  of  the  moment,  a 
strong  effort  will  be  made  to  do  so. 
From  the  earliest  times  civilized  man 
has  used  intoxicants.  I  know  of  no 
great  nation  in  which  prohibition 
exists  or  has  existed.  Even  the  assur- 
ance of  a  sensual  paradise  has  not  in- 
duced the  fanatical  Mohammedans  to 
observe  the  injunction  of  the  Koran  to 
abstain  from  wine.  .  .  . 

"The  movement  has  its  strength  in 
the  rural  parts  of  the  country,  its 
opposition  in  the  cities.  The  United 
States  is  continually  becoming  more 
and  more  industrial  and  less  agricul- 
tural. .  .  . 

"Finally,  there  is  no  justification 
for  Federal  control  of  the  subject  at 
all.  We  all  believe  in  home  rule.  The 
observance  of  this  principle,  instead  of 
weakening  our  loyalty  to  national 
unity,  is  the  dominant  cause  of  our 
great  devotion  to  it.  It  needs  no 
amendment  to  the  Constitution  to  pro- 
tect the  rights  of  prohibition  states. 
Under  recent  acts  of  Congress  and  the 
decisions  of  the  Supreme  Court  con- 
struing them,  a  prohibition  state  has 
now  the  same  absolute  power  to  forbid, 
not  alone  the  manufacture,  use  and 
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sale  of  liquors,  but  to  restrain  their 
importation  into  the  state  as  if  the 
tate  were  an  independent  nation.  But 
what  those  states  seek  is  not  to  pro- 
tect their  own  people,  but  to  rule  those 
of  the  other  states.  .  .  ." 

The  chief  judge  has  developed  the 
crucial  point  in  the  last  sentence  I 
have  quoted.  If  there  is  any  para- 
mount danger  to  be  avoided,  it  is  sec- 
tional legislation.  We  do  not  wish  to 
fight  another  civil  war.  To  avoid 
causes  of  discontent,  local  interests 
should  be  as  far  as  possible  deter- 
mined by  local  sentiment.  To  secure 
the  loyalty  of  all  of  the  people  to  the 
ideals  for  which  the  government 
stands,  they  should  have  as  great  a 
liberty  as  possible  consistent  with  the 
paramount  sovereignty  of  the  nation. 
This  principle  is  grossly  violated  by 
the  proposed  woman  suffrage  amend- 
ment and  more  grossly  by  the  prohibi- 
tion amendment. 

Thoughtful  men,  looking  beyond  the 
present  imminent  peril  from  the  for- 
eign foe,  are  eager  for  constructive 
suggestions.  Party  lines  have  broken 
down.  There  is  a  widespread  feeling 
that  national  authority,  already 
strengthened  beyond  precedent,  should 
be  still  stronger.  Socialistic  ideals  of 
government  imported  from  countries 
alien  to  our  traditions  have  made 
alarming  advance.  Political  leaders, 
intent  only  on  selfish  aims,  instead  of 
a  manly  insistence  upon  well-tried 
principles  of  constitutional  law,  have 
become  the  merest  followers  of  the 
sentiment  of  uneducated  voters. 

Fortunately  some  men  of  calm  judg- 
ment are  concerning  themselves  with 
the  public  weal,  and  amidst  the  con- 
fusion of  thought  they  stand  steadily 
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upon  the  old  faith  in  our  well-tried 
political  theory  of  a  government 
divided  into  legislative,  executive  and 
judicial,  each  with  its  powers  limited 
and  defined.  They  must  be  supported 
especially  by  our  profession. 

When  the  republic  is  in  peril  it  is  no 
time  for  divided  councils.  Show  me 
the  man  who  stands  whole-heartedly 
for  the  prosecution  of  the  war  until 
victory  has  crowned  our  banners,  and 
I  will  for  the  time  overlook  the  most 
radical  differences  as  to  readjustment 
after  victory  is  obtained.  But  he  who 
seizes  this  time  of  national  peril  to 
cast  doubt  upon  the  essential  goodness 
of  our  constitutional  system  and 
would  work  upon  the  excited  and 
anxious  minds  of  his  fellow  citizens  to 
bring  about  radical  changes,  is,  wit- 
tingly or  not,  playing  the  German 
game  so  disastrous  to  Russia  and  so 
nearly  disastrous  to  Italy.  I  make  no 
plea  for  blind  conservatism.  I  recog- 
nize that  changing  conditions  from 
century  to  century — nay,  from  decade 
to  decade,  in  these  modern  days  when 
the  mind  of  man  has  wrought  such 
wonders  with  natural  forces — require 
constant  readjustment  of  political 
methods  and  popular  law.  There  is 
such  a  thing  as  wise  opportunism. 
The  last  word  in  government  was  not 
uttered  by  the  fathers  of  our  Repub- 
lic; but  we  want  no  German  govern- 
mental imperialism  in  this  land.  We 
have  already  gone  too  far  in  educating 
our  people  to  look  upon  the  state  as  an 
entity  separate  from  themselves.  We 
should  try  to  bring  them  back  to  the 
old  idea  of  individual  self-reliance. 

Undoubtedly  it  is  true  that  there 
was  necessity  and  will  be  greater  neces- 
sity for  the  expansion  of  governmental 
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power  in  many  directions.  No  one  will 
deny  that  public  service  corporations 
must  feel  the  regulating  power  of  gov- 
ernment, but  before  we  put  their  en- 
tire control  under  a  machinery  already 
overburdened,  we  should  consider  well 
the  ultimate  possibilities.  The  poison 
of  German  state  philosophy  has  en- 
tered our  veins.  The  war  will  not 
have  been  in  vain  if  it  clears  us  of  this 
insidious  enemy  of  individual  liberty. 
Better  the  ackuowledged  evils  of  real 
self-government  than  that  we  should 
become  parts  of  a  vast  machine, 
graded  into  classes,  unchanged  from 
father  to  son,  to  be  exploited  by  those 
who  craftily  teach  that  they  are  the 
state,  and  all  things  must  be  ordered 
to  strengthen  their  power;  that  their 
will  is  synonymous  with  law. 

The  issue  is  made  up  so  clearly  that 
it  may  be  grasped  by  the  simplest  un- 
derstanding. It  is  being  fought  out  on 
the  battlefields  of  Europe  by  all  the 
weapons  that  the  ingenuity  of  man 
has  yet  conceived  for  the  destruction 
of  his  fellow-man.  No  horror  on  the 
land  or  upon  the  sea  or  in  the  air  has 
been  spared  in  this  greatest  of  world 
wars.  After  many  centuries  of  evolu- 
tion in  the  old  world,  the  democratic 
principle,  restrained  from  injustice 
and  mob  tyranny  by  the  provision 
of  a  self-imposed  constitution,  has 
achieved  a  magnificent  maturity.  The 
old  theories  of  reaction  and  might  are 
arrayed  against  it.  There  can  be  no 
compromise  between  these  principles. 
The  German  state,  with  its  worship  of 
power  and  its  "will  to  power"  centred 
in  the  divinely  ordained  sovereign, 
owing  no  duty  but  to  himself  and  his 
own  idea  of  God's  will,  stands  against 
the  English  idea  of  individual  liberty. 


14 


holding  the  state  as  the  chosen  means 
for  the  common  good  and  looking  upon 
those  who  administer  its  functions, 
not  as  the  rulers,  but  the  servants  of 
the  people,  for  whose  benefit  alone,  un- 
der God,  it  exists.  Against  the  shock 
of  battle  in  the  open  we  are  prepared. 
Let  us  be  equally  prepared  against  the 
more  dangerous,  because  insidious, 
enemy  that  would  sap  our  confidence 
in  the  constitutional  system  handed 
down  to  us  by  our  forefathers  in  trust 
for  ourselves  and  posterity. 


